BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

NANCY C. TUCKER
Claimant

VS.

Docket No. 219,169

DAKA INTERNATIONAL, INC.
Respondent

AND

NATIONAL UNION FIRE INSURANCE OF NY
Insurance Carrier
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ORDER

Claimant appeals from a preliminary hearing Order entered by Administrative Law
Judge Floyd V. Palmer on June 26, 1997.

ISSUE

The Administrative Law Judge denied claimant’s application for benefits on the basis
of his finding that claimant did not carry her burden of proving that she suffered an
accidental injury arising out of and in the course of her employment. The Administrative
Law Judge further found that claimant did not give notice within ten days and did not
establish just cause for the failure to give notice within ten days.

FINDINGS OF FACT AND CONCLUSIONS OF LAwW

After reviewing the record and considering the arguments of the parties, the Appeals
Board finds that the Order by Administrative Law Judge Floyd V. Palmer should be
affirmed.

On appeal, claimant focuses primarily on the finding that she did not give notice as
required within ten days. The record indicates that proper notice was conceded by
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respondent. Respondent did not defend the claim on the grounds that timely notice was
not given. Rather, respondent contended that claimant failed to establish accidental injury
arising out of and in the course of her employment. The Administrative Law Judge also
found in respondent’s favor on this issue.

Claimant testified that she injured her left knee and hip on October 10, 1996, when
she slipped in water. Respondent introduced affidavits from two individuals who
contradicted claimant’s version of the events. The affidavit of Jean Schlesener stated that
she overheard claimant tell another worker that she did not know how she had hurt her
knee and thought she might have slept on it wrong. The affidavit of Albert Macias indicates
he spoke with claimant on the day after the alleged accident. Claimant mentioned having
knee symptoms, and he asked her if she had fallen. Claimant denied that she had fallen
or hit her knee.

The finding by the Administrative Law Judge in this case rests in part on the
assessment of the credibility of the live testimony of claimant. The Appeals Board
generally defers to the judgement of the administrative law judge who has heard that
testimony. For this reason, the Appeals Board agrees with and affirms the findings by the
Administrative Law Judge that claimant did not sustain an accidental injury arising out of
and in the course of her employment.

WHEREFORE, the Appeals Board finds that the Order by Administrative Law Judge
Floyd V. Palmer, dated June 26, 1997, should be, and the same is hereby, affirmed.

IT IS SO ORDERED.

Dated this day of August 1997.
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